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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 

::::UDALGURI 

 

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Sessions Case No. 126(U) 2013 

GR Case No. 1239/2012 

 

State of Assam 

-Vs- 

Upen Hazarika…………Accused. 

 

For the Prosecution  :  Mr. M. Khaklari, Addl. Public Prosecutor. 

For the Accused       :  Mr. Jayanta Kr. Brahma, Learned Advocate. 

 

Date of Evidence    : 13-09-13: 27-09-13: 15-07-14: 16-09-14:  

                             29-09-14: 13-11-14: 29-07-15: 31-08-15:  

                              09-09-15:  

Date of argument   : 02-06-18: 

Date of judgment   : 15-06-18. 

 

J U D G M E N T 

 

1. The case of the prosecution in brief, is that on 28-10-11, the informant KD 

lodged an FIR before the Officer-in-Charge of Khairabari, P.S. alleging that 

his daughter Dipannita Deka, who was given in marriage with accused 

Upen Hazarika was tortured by her husband and his family members 

physically and mentally in demand of dowry. On 27-10-12, at about 04:00 
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pm, the accused and his family members murdered Dipannita Deka by 

setting fire on her person. 

 

2. On the basis of the FIR, khairabari, P.S., case no. 24/12 U/S 304-B IPC 

was registered and after completion of investigation police had submitted 

charge sheet U/S 306 IPC, against the accused Upen Hazarika. 

 

3. Learned Chief Judicial Magistrate, Udalguri, Sri M. Kalita, after having 

complied with the provision U/S 207 CrPC found that the offence U/S 306 

I.P.C., is exclusively triable by the Court of Sessions and accordingly, he 

committed the case to the Court of Sessions on 13-08-13. Thereafter, the 

learned Sessions Judge vide Order dated 08-02-18, transferred the case to 

this court for disposal.  

 

4. In consideration of the submission of the learned counsel for both the 

parties and in consideration of materials on record having found sufficient 

grounds for presuming that the accused had committed offence U/S 306 

I.P.C.  my learned predecessor framed charge there under and the 

ingredient of charge 306 I.P.C. were read over and explained to the 

accused to which he pleaded not guilty and claimed to be tried. 

` 

5. The statement of the accused had been recorded U/S 313 Cr.P.C. The 

defence plea was of total denial. 

 

6. The prosecution in order to prove its case examined the following 21 

(twenty one) witnesses.  

PW 1- BRAJEN KALITA. 

PW2- GOPAL DEKA. 

PW3- NIRMAL HAZARIKA. 

PW4- KUSHAL DEKA. 

PW5-GOLAPI HAZARIKA. 

PW6-MANAS HAZARIKA. 
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PW7- GAMBHIR HAZARIKA. 

PW8- PARAMANANDA BARUAH. 

PW9- DIJEN NATH. 

PW10- ALAKA DEKA. 

PW11- KANTHI RAM DEKA. 

PW12- PRATIVA DEKA. 

PW13- DIPEN DEKA. 

PW14- DANDA DEKA. 

PW15- SMTI BHAGYA DEKA. 

PW16- HIRAK JYOTI DEKA. 

PW17-ASI. PABIN CH SWARGIARY. 

PW18- RAMESH CHANDRA. 

PW19- DR ADITYA MADHAB BARUAH. 

PW20- S.I. KUMAR PADMASHREE SARMAH. 

PW21- I/O. GIRISH DAS. 

 

7. Situated thus, the point for determination in the instant case are set up as 

follows:-  

(I) Whether accused person’s wife Dipannita committed suicide by 

setting fire on her person and the accused abetted the commission 

of the suicide? 

 

DISCUSSION, DECISION AND REASON FOR DECISION: 

 

8. Heard Addl. P.P., Mr. M. Khaklari for the state. He has submitted that 

prosecution proved beyond all reasonable doubt the charges under Section 

306 IPC, against the accused Upen Hazarika. 

 

9. Learned defence counsel has submitted that PW1 , PW5, PW6, PW7, PW8, 

PW9 and PW18 had not adduced evidence implicating the accused. PW10, 

PW11, PW12, PW13, PW14, PW15 and PW16 are interest witnesses and on 

such they are not reliable witnesses. It is unsafe to rely on their evidences. 
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These witnesses have adduced evidences which they did not state before 

the I.O. at the time of their examination by the I.O. In cross-examination 

I.O. (PW21) had proved the contradiction in the evidences of these 

witnesses. Learned defence counsel has also submitted that material Ext.-2 

the letter allegedly written by the deceased was not proved by the 

prosecution by comparing with the hand writing of the victim. Further this 

letter was not addressed to anybody nor its bear the signature of the 

victim. Therefore, prosecution has failed to prove beyond all reasonable 

doubt that the said letter was written by the deceased herself. 

 

10. I have carefully gone through the evidences adduced by the prosecution 

witnesses. PW1 is Sri Brajen Kalita, who in his evidence deposed that 

deceased Dipandita Deka was the sister-in-law of his friend Khagen 

Hazarika. On the date of occurrence at about 09:00 am, he alongwith his 

friend Khagen Hazarika wentto the house of Dijen Nath of village Bandera. 

There Khagen Hazarika received a phone call from his house informing him 

that his sister-in-law had sustained burns. Immediately PW1 and his friend 

Khagen Hazarika returned back to their village. They reached the village 

after about 20/30 minutes. In the house of Upen Hazarika, PW1 had seen 

the burning door of latrine. The door was made of leaves of Tokou Tree. 

The deceased was suffering and lying on the ground. Immediately a 108 

ambulance was called and victim was taken to Mangaldai Civil Hospital. 

Thereafter the victim was taken to GMCH. On being asked by PW1 

deceased told him that while she went to kitchen for making tea she 

poured kerosene on the “Chowka” to ignite the fire and then she felt 

dizziness. In cross-examination PW1 had revealed that he along with 

Khagen, Upen, Banori and others took the deceased to the hospital. He 

admitted that he stated before the police that he had heard the deceased 

giving dying declaration before the doctor that she herself set fire. The 

deceased made the same statement before her father. In the night PW1 

was near the deceased. The deceased also told that she committed 

mistake. 
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11. PW2 is Sri Gopal Deka. In his evidence PW2 had deposed that the 

deceased committed suicide by setting fire. In cross-examination PW2 had 

stated that to his knowledge the deceased had no quarrel with the 

accused. They were married for five months. PW2 had seen the deceased 

in unpleasant mood. 

 

12. PW3 is Sri Nirmal Hazarika, relative of the accused. In his evidence PW3 

had deposed that on the date of occurrence he was not present in the 

house. He was told by his wife that the deceased committed suicide. Cross-

examination of PW3 had been declined by the defence. 

 

13. PW4 is Sri Kushal Deka. In his evidence PW4 had deposed that on the date 

of occurrence he was working in the house of the accused. At about 01:30 

pm, he alongwith Gambhir Hazarika and Manas Deka was constructing a 

concrete post in the house of the accused. At that time he heard someone 

screaming in the backside of the house. He immediately went there and 

saw the deceased was ablaze with flame. They brought water from nearby 

pond and poured it upon the deceased. He, Gambhir Hazarika and Manas 

Deka brought the victim to the courtyard. The lower portion of the 

deceased was totally burnt. Later on, accused Upen Hazarika and Kushal 

Hazarika took the deceased to Mangaldai Civil Hospital in an ambulance. At 

the time when the deceased got fire the accused was not present in the 

house. In cross-examination PW4 had stated that he had not seen any 

quarrel between the deceased and accused. Though they lived in joint 

family their kitchen was separate. PW4 had deposed that he had seen the 

deceased in an unpleasant mood. 

 

14. PW5 is Sri Golapi Hazarika, she is the elder sister of accused. She leaves at 

a distance of 2 kilometers from her parental home. On the date of 

occurrence at about 01:00 pm she was informed by her neighbor Dizen 

Hazarika that her sister-in-law Dipandita Hazarika was burnt by fire. PW5 

immediately went to her paternal home. The deceased was taken to 
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Mangaldai Civil Hospital in a 108 ambulance. Thereafter she was taken to 

GMCH where she succumbed to her injuries. PW5 is a nurse. She had 

deposed that she did dressing of injuries of the deceased. In cross-

examination PW5 had stated that there was no quarrel between the 

accused and the deceased. The deceased was in an unpleasant mood. 

After her marriage she could not mix up with her family members. 

 

15. PW6 is Sri Manas Hazarika. In his evidence PW6 had deposed that the 

deceased was his aunt. On the date of occurrence he was sitting in the 

house of accused with Kushal Deka and Gambhir Hazarika. At about 01:00 

pm they heard hue and cry. They rushed to that place and saw the 

deceased was ablazed with flame. They brought water from the nearby 

pond and poured upon the deceased. They also brought the deceased to 

the courtyard. Cross-examination of PW6 had been declined by the 

defence. 

 

16. PW7 is Gambhir Hazarika. The deceased was his sister-in-law. In his 

evidence he had deposed that victim set fire on her person near the latrine 

of her house. PW7 poured water on her person. The deceased was taken 

to Mangaldai Hospital from there she was taken to GMCH. The deceased 

succumbed to her injuries in GMCH. In cross-examination PW7 had stated 

that the accused did not demanded dowry from the deceased. No incident 

of quarrel took place in demand of dowry. 

 

17. PW8 is Sri Parmananda Baruah. In his evidence PW8 had deposed that 

accused had the business of rice. On the date of occurrence the accused 

went to the house of PW8 in search of rice. At about 01:30 pm, on hearing 

hue and cry the accused went to his house. PW8 had heard that the wife 

of the accused had committed suicide. In cross-examination PW8 had 

stated that at the time of occurrence the accused was present in his house. 
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18. PW9 is Sri Dijen Nath. In his evidence PW9 had deposed that on the date 

of occurrence Brajen Kalita and Khagen Hazarika visited his house to 

enquireabout his sickness. In the meantime, Khagen Hazarika received a 

phone call from his home and informed happening of an incident in his 

house. Immediately Khagen Hazarika left for his house. After two days 

PW9 was informed by the sister of Khagen Hazarika that both Khagen 

Hazarika and Upen Hazarika were arrested by the police. Thereafter when 

one day PW9 visited the house of Khagen Hazarika he informed PW9 that 

the wife of his brother had set fire on her person by pouring kerosene and 

for that offence he was arrested. In cross-examination PW9 had stated 

that to his knowledge the sister-in-law of Khagen Hazarika committed 

suicide.  

 

19. PW10 is Smti. Alaka Deka. She was the friend of deceased Dipannita 

Hazarika. PW10 had deposed that after marriage of the deceased with the 

accused she went to the house of accused as the friend of the bride. In the 

house of the accused, the accused and his brother expressed their 

dissatisfaction that the furniture given with the bride were of inferior 

quality. After two months of marriage when the deceased visited her 

parental home, PW10 met her and at that time the deceased informed 

PW10 that the family members of the accused were dissatisfied for not 

giving Godrej Almirah with her and that the accused assaulted her for not 

giving the Godrej Almirah and alleging that the furniture given with her 

were of inferior quality. In her evidence PW10 had deposed that four days 

before her dead, the deceased gave one letter to her family members. 

PW10 read the letter alongwith Dipen Deka, Pratibha, Kanti and many 

people of their village. In her letter deceased wrote that she would have 

been happy if Godrej was given to accused and could have live peacefully. 

PW10 had also deposed that deceased told her infront of her family 

members that she would be killed by her husband if she was not given the 

Godrej Almirah. She had seen the letter in the Court which was written by 
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the deceased. She was familiar with the hand writing of the deceased. 

After four days of giving this letter the deceased was killed by her husband 

by setting fire. After death of the deceased the house of the deceased was 

damaged by all maternal uncle of the accused and by the villagers. In 

cross-examination PW10 had deposed that she had no knowledge as to 

how the deceased caught fire. She had denied the suggestion that she did 

not state before the police she accompanied deceased after her marriage 

to her marital home, that in the house of the bride’s room the accused and 

his family members told that the furniture given with the bride was of 

inferior quality, that the deceased told her that the accused and his family 

members used to torture her for not giving Godrej Almirah and for taking 

furniture of inferior quality, that the deceased told her that she will be 

killed by her husband if the Godrej Almirah was not given to her. PW10 

had also denied the suggestion that she did not state before the police that 

deceased wrote a letter to her family before four days of her dead and 

PW10 read the letter alongwith villagers. 

 

20. PW11 is Kanthi Ram Deka. PW 11 is the informant of the instant case and 

father of the deceased. Ext.-1 is the FIR and Ext.-1(1) is the signature of 

PW11 In his evidence PW11 had deposed that after marriage when the 

deceased came to her house for “Aath Mangla”, she told that accused was 

dissatisfied with the furniture given with her and the accused used to 

torture her in demand of Godrej Almirah. PW11 had deposed that he 

persuaded his daughter and took her to her matrimonial home. Once the 

deceased told one person of her village that the accused used to torture 

her physically in demand of a Godrej Almirah. PW11 informed his wife 

about that. After two/three days PW11 visited the house of his daughter, 

after taking tea he was asked by his daughter to leave. She also told him 

that the accused would assault her. After one month again PW11 visited 

her daughter house then she told PW11 that her husband would assault 

her if he was not given dowry. Before 4/5 days of her death the deceased 

wrote a letter .As PW11 could not read, therefore he called Pratibha, Alaka, 
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Dipen and some others and asked them to read the letter. In the letter the 

deceased wrote that the accused demanded dowry from her. The said 

letter was seized by the police through Ext.-2 the seizure list. Ext.-2(1) was 

the signature of PW11. Material Ext.- 2 is the letter written by the 

deceased. After 2 days of receiving the letter PW11 visited her daughter 

house. The deceased told him that she gave a letter to him. Later on, 

accused killed the deceased by setting fire on her person. In cross-

examination PW11 had stated that he did not visit the deceased in the 

hospital. He was not present in the funeral of his daughter. PW11 had 

denied the suggestion that he did not state before the police that the 

accused did not like the furniture given with the bride, that after “Aath 

Mangla” his daughter visited his house and told that the furniture given in 

dowry were not like by accused, that the accused assault her in demand of 

Godrej Almirah, that he reasoned his daughter and took her to her 

husband house, that in the house of the deceased she told her that 

accused would assault her. PW11 had denied the suggestion that he filed 

the case falsely.  

 

21. PW12 is Prativa Deka. PW12 also visited the house of the accused with the 

bride after marriage as per the prevailing custom of their village. PW12 had 

deposed that in his house the accused and his brother told that the 

furniture given with the bride were of inferior quality and those furniture 

should not be kept in their house. After 4/5 months of marriage and before 

four days of her death the deceased gave a letter to her family members. 

PW12 was present at the time of reading the letter alongwith Alaka Deka, 

Bhagya Deka and Dipen. In the letter the deceased asked her father to 

give a Godrej Almirah. It had also been written in the letter that her 

husband was dissatisfied with the furniture given with her and she 

assaulted for not giving the Almirah. In cross-examination PW12 had 

stated that she had not seen as to how the deceased died. She had denied 

the suggestion that she did not state before the police that after marriage 

she visited the house of the accused with the bride and the accused and 
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his brother told that the furniture given with the bride were of inferior 

quality and those furniture should not be kept in their house, that the 

deceased wrote a letter to her family members before four days of her 

death, and that she alongwith Alaka, Bhagya, Kanthiram Deka and Dipen 

read the letter. She had denied the suggestion that the accused did not 

assault the deceased and that the deceased was not compelled to commit 

suicide.  

 

22. PW13 is Dipen Deka. In his evidence PW13 had deposed that after two 

months of marriage when the deceased visited her parent’s home she told 

him that she was assaulted by her husband in demand of dowry. The 

accused demanded one Godrej Almirah from her. She also informed PW13 

that accused complaint that the furniture given with her was of inferior 

quality. Before her death, the deceased wrote one letter to her father and 

the father of the deceased called PW13, Alaka, Bhagya to read the letter. 

The police had seized the letter through Ext.-2. Ext.-2(2) is the signature of 

PW13. In cross-examintion PW13 denied the suggestion put forward by the 

defence. PW13 had stated in cross-examination that one Dimpal Baruah 

brought the letter and gave it to the father of the deceased.  

 

23. PW14 is Sri Danda Deka. In his evidence PW14 had deposed that the 

deceased informed him that the accused used to torture her in demand of 

dowry. The deceased also wrote one letter to her father. In the letter she 

mentioned about torture upon her by her husband. PW14 also read the 

letter. The police had seized the said letter, Ext.-2(3) was the signature of 

PW14 in the seizure. In cross-examination PW14 had stated that his 

statement was not recorded by the police. He had not seen the incident. 

The deceased wrote the letter addressing her father and sister.  

 

24. PW15 is Smti Bhagya Deka. In her evidence PW 15 had deposed that she 

accompanied the bride Dipannita to her husband house. The brother-in-law 

of the Dipannita expressed his dissatisfaction over the furniture given with 
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the bride. He told that he would set fire on the furniture and those 

furniture would not be kept in their house. After 2/3 months Dipanita made 

phone call to PW15 and told her that her husband assaulted her and 

terminated her pregnancy by administering tablet. PW15 informed sister of 

the deceased Surabhi Deka about that. Then Dipannita was brought to her 

parental home. After treatment she was taken back to her matrimonial 

home. PW15 had also deposed about the letter written by the deceased 

before her death. PW15 read the letter. 

 

25. PW16 is Sri Hirak Jyoti Deka. In his evidence PW16 had deposed that next 

day of the incident, deceased father informed that deceased died after a 

quarrel with her husband. PW16 accompanied the father of the deceased 

to the Khairabari P.S., to give information about the incident in the police 

station. The father of the deceased showed to PW16 one letter written by 

the deceased which was delivered to him some days prior to the incident. 

On reading the letter PW16 learnt that the husband of the deceased 

demanded a Godrej Almirah. In cross-examination PW16 had denied the 

suggestion that father of the deceased did not show any letter to him.  

 

26. PW17 is ASI Pabin Ch. Swargiary. In his evidence PW17 had deposed that 

on the date of occurrence he was working as ASI at Bhangaghar P.S. On 

that day in connection with GD entry number 07/10 dated 26-10-12 the 

inquest of the deceased Dipannita Hazarika was conducted. PW17 

forwarded the body of the deceased for post-mortem. Before her death the 

deceased was undergoing treatment for burn injuries in the female ward of 

GMCH. In cross-examination PW17 had stated that the information was 

given from GMCH.  

 

27. PW18 is Sri Ramesh Chandra. In his evidence PW18 had deposed that he 

was told by his wife that deceased sustained burns while trying to ignite 

fire in the “Chowka”. In cross-examination PW18 had been declined by the 

defence. 
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28. PW19 is Dr. Aditya Madhab Baruah. In his evidence PW19 had deposed 

that on 28-10-12, he was posted as P.G. on duty at GMCH in the 

Department of Forensic Medicine, he had performed post-mortem upon the 

dead body of Dipannita Hazarika, aged about 25 years in reference to 

Bhangagarh P.S. GD entry No. 710 dated 28-10-12. The dead body was 

brought by H.G. Prabin Baishya, Upen Hazarika. On examination he found 

the following burn injuries present on the body of deceased as follows: 

1. Front and back of chest. 

2. Part of front of back and front and back of neck. 

3. Front and back of both upper limbs. 

4. Front and back of abdomen. 

5. Front and back of both lower limbs. 

All burn injuries are epidermal and Damo epidermal. Burns areas are 

congested. Line of redness is present between burn and healthy areas. 

PW19 had deposed that in his opinion death was due to shock as a result 

of epidermal and Damo epidermal ante-mortem burn injuries sustained 

over 85-90% of body surface area as described. Approximate time since 

death was 6-12 hours. Ext.-3 is his post-mortem report and Ext.-3(1) is his 

signature. Cross examination is declined by the defence. 

 

29. PW20 is SI Kumar Padmashree Sarmah.. In his evidence PW20 had 

deposed that after completing investigation of the case he submitted 

charge-sheet under Section 306 IPC against the accused. Ext.-4 is the 

charge-sheet. Ext.-4(1) is the signature of PW20. Cross-examination of 

PW20 had been declined by the defence. 

 

30. PW21 is I.O. Girish Das. In his evidence PW21 had deposed that he had 

investigated the case, recorded the statements f the witnesses and 

prepared the sketch map of place of occurrence. Ext.-5 is the sketch map. 

Ext.-5(1) is the signature of PW21. During investigation he seized one 

letter written by the deceased. Ext.-2 is the seizure list. Ext.-2(4) is the 
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signature of PW21. During investigation he seized ashes of hay and half 

burn fencing through Ext.-6 seizure list. Ext.-6(1) is the signature of PW21. 

In cross-examination I.O. had stated that in the letter seized by him 

through Ext.-2, there was no name of writer. There was nothing as to 

when the said letter was written. He did not seized any documents written 

by the deceased to compare allege hand-writing of the deceased in the 

letter. The letter was not sent to FSL for expert opinion. PW21 had also 

deposed that the letter was not addressed to anybody. 

 

31. Before analyzing the evidences on record, I would like to go through the 

provisions of law relation to abetment of suicide. Section 306 IPC is 

relating to the offence of abetment of Suicide. Section 306 is read as 

under: “Abetment of suicide.—If any person commits suicide, whoever 

abets the commission of such suicide, shall be punished with imprisonment 

of either description for a term which may extend to ten years, and shall 

also be liable to fine.” To constitute an offence under Section 306 IPC, the 

prosecution has to establish (I) that the person committed suicide, and (II) 

that such suicide was abetted by the accused. In other words, an offence 

under Section 306 IPC would stand only if there is an abetment for the 

commission of the crime. 

 

32. Section 107 of the IPC defines abetment of a thing as follows:  

“Abetment of a thing.—A person abets the doing of a thing, who— (First)-- 

Instigates any person to do that thing; or (Secondly)—Engages with one or 

more other person or persons in any conspiracy for the doing of that thing, 

if an act or illegal omission takes place in pursuance of that conspiracy, 

and in order to the doing of that thing; or (Thirdly)— Intentionally aids, by 

any act or illegal omission, the doing of that thing. Explanation 1.—A 

person who, by willful misrepresentation, or by willful concealment of a 

material fact which he is bound to disclose, voluntarily causes or procures, 

or attempts to cause or procure, a thing to be done, is said to instigate the 

doing of that thing. Explanation 2.—Whoever, either prior to or at the time 
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of the commission of an act, does anything in order to facilitate the 

commission of that act, and thereby facilitate the commission thereof, is 

said to aid the doing of that act.” 

 

33. Section 113-A of Evidence Act is relating to presumption as to abetment of 

suicide by a married woman. This section read as under: 

“Section 113-A Presumption as to abetment of suicide by a married 

woman.—When the question is whether the commission of suicide by a 

woman had been abetted by her husband or any relative of her husband 

and it is shown that she had committed suicide within a period of seven 

years from the date of her marriage and that her husband or such relative 

of her husband had subjected her to cruelty, the Court may presume, 

having regard to all the other circumstances of the case, that such suicide 

had been abetted by her husband or by such relative of her husband. 

Explanation.—For the purposes of this section, “cruelty” shall have the 

same meaning as in section 498A of the Indian Penal Code (45 of 1860).” 

34. It appears from the evidences on record that PW1, PW2, PW3, PW4, PW5, 

PW6, PW7, PW8, PW9 and PW18 have adduced evidence that the 

deceased committed suicide. PW4, PW6 and PW7 were present in the 

house of the accused at the time of committing suicide by the deceased. 

Their evidence is to the effect that on hearing hue and cry in the backside 

of the house they went there and saw the deceased ablazed with flame. All 

the three witnesses brought water from the nearby pond and in their 

attempt to extinguish the fire poured the water on the deceased. On the 

other hand PW10 which is the friend of the deceased, PW11 the father of 

the deceased, PW12, PW13, PW14 and PW15 have adduced evidence that 

the deceased was subjected to torture by the accused and his family 

members in demand of dowry. PW11 had deposed that in his evidence that 

his daughter Dipannita was killed by the accused. PW10 had deposed that 

the deceased told her in front of family members of the deceased that she 

would be killed by her husband if she was not given the Godrej Almirah, 
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but PW11 the father of the deceased adduced no evidence corroborating 

such statement of PW10. PW15 had deposed different story having no 

consistency with the evidences adduced by other prosecution witnesses. 

According to this witness she was informed by the deceased that her 

husband assaulted her and terminated her pregnancy by administering 

tablet, but none of the prosecution witnesses including the father of the 

deceased deposed that pregnancy of the deceased was terminated by her 

husband. Though PW10, PW11, PW12, PW13, PW14 and PW15 had 

deposed about the torture upon the deceased by her husband in demand 

of dowry, but from their evidences no inference can be drawn commission 

of direct act or active act by the accused which led deceased to commit 

suicide seeing no other option. 

 

35. In the case in hand the prosecution story is mainly based on a letter 

allegedly written by the victim to her father and family members. But it 

appears that there is no evidence as to who had delivered the said letter to 

the father of deceased. The said letter is not a suicide note. The letter does 

not bear the name of the deceased in it. The prosecution has also failed to 

prove the letter by comparing it with the admitted handwriting of the 

deceased under the provision of Section 67 of Evidence Act. In the letter 

allegedly written by the deceased which is exhibited as material Ext.-2 it 

has been written that she was tortured by her husband in demand of a 

Godrej Almirah and that she has a “Souten” (husband’s another wife), who 

has two children and she has to live with the “Souten” if the Godrej 

Almirah is not given. In the last portion of the letter it has also been stated 

that the torture of “Souten” is like poison of poisonous snake. But there is 

no evidence at all adduced by prosecution witnesses that accused has 

another wife.Thus the letter contains some statements which have no 

relevancy with the reality. Hence, it is unsafe to rely on the contents of the 

letter exhibited as Material Ext.-2. 
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36. It is also appeared from the evidences on record that no attempt was 

made by the father of the deceased to resolve the dispute between the 

accused and his daughter with regard to alleged torture and demand of 

dowry even though PW 11 had the information about that. In the natural 

course of human conduct what expected from father of a victim of dowry 

demand, who is subjected to frequent torture, is to make effort to 

reconcile the dispute.  In this case no such attempt was made by the PW 

11. In his evidence PW 11 had deposed after two days of receiving the 

letter allegedly written by the deceased he went to her matrimonial home. 

But there is no evidence that he talked with his son-in-law about the issue 

of torture upon his daughter. Under such circumstances reasonable doubt 

arises as to the nature and extent of the torture meted out by the 

deceased. 

 

37.  In the decision reported in Ramesh Kumar vs State Of Chhattisgarh, 

(2001) 9 SCC 618.Where in the honorable Supreme Court has observed 

as follows: “Instigation is to goad, urge forward, provoke, incite or 

encourage to do "an act". To satisfy the requirement of instigation though 

it is not necessary that actual words must be used to that effect or what 

constitutes instigation must necessarily and specifically be suggestive of 

the consequence. Yet a reasonable certainty to incite the consequence 

must be capable of being spelt out. The present one is not a case where 

the accused had by his acts or omission or by a continued course of 

conduct created such circumstances that the deceased was left with no 

other option except to commit suicide in which case an instigation may 

have been inferred. A word uttered in the fit of anger or emotion without 

intending the consequences to actually follow cannot be said to be 

instigation.” 
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38. In the decision reported in State of West Bengal v. Orilal Jaiswal 

and Anr., [ 1994] 1 SCC 73, the Hon’ble Supreme Court has cautioned 

that the Court should be extremely careful in assessing the facts and 

circumstances of each case and the evidence adduced in the trial for the 

purpose of finding whether the cruelty meted out to the victim had in fact 

induced her to end the life by committing suicide. If it transpires to the 

Court that a victim committing suicide was hypersensitive to ordinary 

petulance, discord and differences in domestic life quite common to the 

society to which the victim belonged and such petulance, discord and 

differences were not expected to induce a similarly circumstanced 

individual in a given society to commit suicide, the conscience of the Court 

should not be satisfied for basing a finding that the accused charged of 

abetting the offence of suicide should be found guilty. 

 

39. In the decision reported inM.Mohan vs State Tr.Dy.Supdt.Of 

Police,2011 3 SCC 626.The hon’ble Supreme Court while dealing with 

the concept of abetment under Section 306 IPC observed that“Abetment 

involves a mental process of instigating a person or intentionally aiding a 

person in doing of a thing. Without a positive act on the part of the 

accused to instigate or aid in committing suicide, conviction cannot be 

sustained. 

The intention of the Legislature and the ratio of the cases decided by this 

court are clear that in order to convict a person under section 306 IPC 

there has to be a clear mens rea to commit the offence. It also requires an 

active act or direct act which led the deceased to commit suicide seeing no 

option and this act must have been intended to push the deceased into 

such a position that he/she committed suicide.” 

https://indiankanoon.org/doc/337402/
https://indiankanoon.org/doc/337402/
https://indiankanoon.org/doc/92983/
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40. In the light of aforesaid decisions of Hon’ble Supreme Court, on careful 

scrutiny of evidences on record it is found that there is no such cogent and 

clear evidence against the accused that he has instigated the deceased to 

commit suicide. Evidences on record do not reveal commission of direct act 

or active act by the accused which lead the deceased to commit suicide 

finding no other option. Though court can draw a presumption under 

Section 113-A of Evidence Act as to abetment of suicide by a married 

woman within a period of seven years from the date of her marriage, but 

after carefully scrutinizing evidences on record and having regard to the 

facts and circumstances of the instant case, I find it unsafe to draw such 

presumption against the accused. In this regard I have gone through the 

decision reported in Ramesh Kumar vs State Of Chhattisgarh, (2001) 

(9) SCC 618. The honorable Supreme Court has observed as follows: “A 

bare reading of Section 113-A shows that to attract applicability of Section 

113- A, it must be shown that (i) woman has committed suicide, (ii) such 

suicide has been committed within a period of seven years from the date 

of her marriage, (iii) the husband or his relatives, who are charged had 

subjected her to cruelty. On existence and availability of the above said 

circumstances, the Court may presume that such suicide had been abetted 

by her husband or by such relatives of her husband. The Parliament has 

chosen to sound a note of caution. Firstly, the presumption is not 

mandatory; it is only permissive as the employment of expression "may 

presume" suggests. Secondly, the existence and availability of the above 

said three circumstances shall not, like a formula, enable the presumption 

being drawn; before the presumption may be drawn the Court shall have 

to have regard to 'all the other circumstances of the case'. A consideration 

of all the other circumstances of the case may strengthen the presumption 

or may dictate the conscience of the Court to abstain from drawing the 

presumption. The expression - 'The other circumstances of the case' used 

in Section 113-A suggests the need to reach a cause and effect relationship 

https://indiankanoon.org/doc/544006/
https://indiankanoon.org/doc/544006/
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between the cruelty and the suicide for the purpose of raising a 

presumption. Last but not the least the presumption is not an irrebuttable 

one. In spite of a presumption having been raised the evidence adduced in 

defence or the facts and circumstances otherwise available on record may 

destroy the presumption. The phrase 'May presume' used in Section 113-A 

is defined in Section 4 of the Evidence Act, which says-'whenever it is 

provided by this Act that Court may presume a fact, it may either regard 

such fact as proved, unless and until it is disproved or may call for proof of 

it.' The present case is not one which may fall under clauses, secondly and 

thirdly of Section 107 of Indian Penal Code. The case has to be decided by 

reference to the first clause, i.e., whether the accused-appellant abetted 

the suicide by instigating her to do so. 

 

41. On careful scrutiny of the evidences on record commission of direct act or 

active act by the accused in order to compel the deceased to commit 

suicide is not found. The prosecution has also failed to adduce cogent and 

reliable evidence to prove the allegation of torture upon the deceased by 

her husband in demand of dowry.  Further after carefully going through 

the oral as well as documentary evidence this Court is not inclined to draw 

a presumption against the accused under Section 113-A of evidence Act. 

 

42. In view of above discussions it appears that the prosecution has failed to 

prove beyond all reasonable doubt that the accused has abetted 

commission of suicide by his wife. 

 

43. Situated thus the points for determination are decided in the negative and 

against the prosecution. 

 

 

 

 

 

https://indiankanoon.org/doc/544006/
https://indiankanoon.org/doc/750738/
https://indiankanoon.org/doc/1667403/
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ORDER 

 

44. In the result the accused Upen Hazarika is found not guilty under Section 

306 IPC, and acquitted of charges under Section 306 IPC, set with liberty 

forthwith. Bail bond executed by the accused Upen Hazarika and the surety 

shall remain in force for another six months under the purview of provision 

under section 437-A Cr.P.C. 

 

45. Sent back the original case record of GR Case No. 1239/12 to the court of 

learned Chief Judicial Magistrate, Udalguri, with a copy of the Judgment, 

forthwith. 

 

46. Judgment signed, delivered and pronounced in the open court today the 

15th day of June, 2018. 

 

 

Dictated and Corrected 

 

 

 

(N.Talukdar)     (N.Talukdar) 

Addl. Sessions Judge   Addl. Sessions Judge 

Udlaguri.     Udalguri. 

 

 

 

 

 

 

 

 

 



21 
 

IN THE COURT OF ADDL. SESSIONS JUDGE:::::::::::::::::::::::UDALGURI. 

SESSIONS CASE NO. 126(U) 2013 

APPENDIX 

 

(A) Prosecution Exhibits: 

Ext.1  : FIR. 

Ext.2   : Letter. 

Ext.3  : Post Mortem Report. 

Ext.4  : Charge-sheet. 

Ext.5  : Sketch Map. 

Ext.6  : Seizure List 

 

(B) Materials Exhibits : 

Material Ext-1 : Materials of Letter 

Material Ext-2 : Materials of M.R. 15/12. 

 

(C) Defence Exhibits : Nil. 

 

(D) Exhibits produced 

 by witnesses  : Nil. 

 

(E) Court Exhibits  : Nil 

 

 

(F) Prosecution witnesses: 

PW 1- BRAJEN KALITA. 

PW2- GOPAL DEKA. 

PW3- NIRMAL HAZARIKA. 

PW4- KUSHAL DEKA. 

PW5- GOLAPI HAZARIKA. 

PW6- MANAS HAZARIKA. 
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PW7- GAMBHIR HAZARIKA. 

PW8- PARAMANANDA BARUAH. 

PW9- DIJEN NATH. 

PW10- ALAKA DEKA. 

PW11- KANTHI RAM DEKA. 

PW12- PRATIVA DEKA. 

PW13- DIPEN DEKA. 

PW14- DANDA DEKA.  

PW15- SMTI BHAGYA DEKA.  

PW16- HIRAK JYOTI DEKA. 

PW17- ASI. PABIN CH SWARGIARY.  

PW18- RAMESH CHANDRA. 

PW19- DR ADITYA MADHAB BARUAH.  

PW20- S.I. KUMAR PADMASHREE SARMAH.  

PW21- I/O. GIRISH DAS. 

 

(G) Defence witnesses : Nil. 

 

(H) Court witnesses : Nil. 

 

 

 

(N.Talukdar) 

   Addl. Sessions Judge. 

 

 

 

 

 

 

 

 


